MEMORANDUM

TO: Greendale Avenue Venture, LLC
FROM: Goulston & Storrs
DATE: June 20, 2013

SUBJECT: Needham Zoning Board of Appeals’ Approval of the Relocation of a Sewer
Easement Under M.G.L. ¢. 40B

'This memorandum confirms that, pursuant to the authority granted to the Needham
Zoning Board of Appeals (“Needham ZBA™) under M.G.L. ¢. 40B, the Needham ZBA may act
on behalf of the Needham Board of Selectmen {“Needham Selectmen”, in its capacity as the
Board of Sewer Commissioners (“Sewer Commissioners™} i grant approval for the relocation
of a sewer easement and sewer line within the property located at 692 and 744 Greendale
Avenue, Needham, Massachusetts (“Property™).

The Property is currently burdened by a sewer easement and sewer line (“Existing Line™)
in favor of the Town of Needham. A copy of the easement instrument recorded at the Norfolk
County Registry of Deeds (the “Registry”) at Book 3743, Page 551 is attached hereto as Exhibit
A ("Sewer Easement”) and the sewer easement area (“Easement Area™) is shown on the plot plan
attached hereto as Exhibit B. The Existing Line generally travels in a west to east direction
across the Property with a slope that exceeds 30% in certain areas and is almost flat in others.
Greendale Avenue Venture, LLC, the applicant (“Applicant”) for a Comprehensive Permit under
M.G.L. ¢. 40B from the Needham ZBA, has proposed relocating portions of the Existing Line on
the Property at the Applicant’s sole cost and expense to allow for the construction of affordable
housing units on the Property, as contemplated in the Applicant’s Comprehensive Permit
Application. The relocated sewer line would replace an older line with inconsistent and sub
optimal slopes, with a modern pipe constructed in a manner consistent with contemporary
engineering best practices.

Sewer Related Powers and Duties Granted to the Needham Selectmen by the
Massachusetts Legislature

Under Chapter 59 of the Acts of 1924 (“Chapter 59™), the Massachusetts Legislature
(“Legislature™) authorized the Town of Needham (“Town™), among other things, to lay out,
construct, maintain and operate a system of main drains and common sewers over and under land
in Needham as the Town deemed necessary, Chapter 39 also provided the Town with the
authority to designate the Needham Selectmen as the Sewer Commissioners and conferred upon
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the Sewer Commissioners the authority to take by eminent domain under M.G.L. ¢. 79 any
easements in public or private land in the Town necessary for laying out, constructing,
maintaining and operating a system of main drains and common sewers. Chapter 59 also
conferred upon the Sewer Commissioners the authority to enter upon and dig up any private land
and to do any other thing proper or necessary for exercising the powers granted to the Sewer
Commissioners by the Legislature.

According to the Sewer Easement the Town exercised its right under Chapter 59 to
designate the Needham Selectmen as the Sewer Commissioners by town meeting vote in March
of 1933. The Sewer Easement also indicates that the Town voted at that same town meeting to
accept Chapter 189 of the Acts of 1932, in which the Legislature conferred upon the Needham
Selectmen the authority to act as the Town’s Board of Public Works and in that capacity exercise
all the powers and duties vested from time to time by the Massachusetts General Laws in the
Sewer Commissioners. In Chapter 403 of the Acts of 1971 (also known as the “Needham
Special Home Rule Charter Act™), the Legislature confirmed that the powers conferred upon the
Needham Selectmen acting as the Board of Public Works, include, among other things, the right
to exercise all powers and duties vested by law in the Sewer Commissioners with no requirement
for any town meeting approval. The Needham Special Home Rule Charter Act also reconfirmed
the Needham Selectmen’s power to acquire, by purchase or otherwise, any easements, public or
private, in the town necessary for exercising all the powers and duties vested in the Sewer
Commissioners again, without any requirement for town meeting approval. The Town’s
adoption of these legislative acts (together, the “Legislative Acts”) clearly shows that the Town

delegated broad authority to the Needham Selectmen with regard to easements for main drains
and common sewers.

1L Board of Sewer Commissioner’s Taking of Sewer Easement in the Property

In 1959, the Needham Selectmen, acting on behalf of the Town as the Board of Public
Works exercising the powers of the Sewer Commissioners pursuant to the Legislative Acts then
in effect, took by eminent domain, in accordance with M.G.L. ¢. 79, the Sewer Easement in a
portion of the Property in order to construct the Existing Line. The Sewer Easement provides
that the Fasement Area may continue to be used by the Owner “for all legal purposes not
inconsistent with the construction, maintenance, operation and repair and renewal of said sewer
or drain, except that no building, structure, foundation or building or structure to be used for
habitation shall hereafter be erected or maintained upon the [Easement Area] hereby taken
excepl in a manner satisfactory to the [Needham Selectmen|.” This language indicates that the
Needham Selectmen, acting in the above described capacity, anticipated that the Property would
be developed in the future. This language further indicates that, consistent with the Legislative
Acts, no Town meeting vote is required for such action by the Needham Selectman. Thus, the
Needham Selectmen’s action on relocating the Existing Easement Area and the Existing Line

and/or approving buildings constructed in the Easement Area is an approval from a local board
under M.G.L. ¢. 40B.
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I1I. Needham Zoning Board of Appeals’ Right to Issue Permits and Approvals Under
M.G.L. c. 40B

Under M.G.L. ¢. 40B, s. 20 and 21 and the regulations adopted thereunder, the Needham
ZBA has the power to issue permits or approvals that any local board or official, including the
Needham Selectmen and Sewer Commissioners, would otherwise act upon. The approval to
relocate the Easement Area and Existing Line, which the Applicant seeks in connection with its
Comprehensive Permit Application under M.G.L. ¢. 40B, is an approval that the Needham
Selectmen, acting as the Board of Public Works exercising the powers of the Sewer
Commissioners, would otherwise act upon and therefore the relocation is an approval that the
Needham ZBA may grant in lieu of a local board under M.G.L. ¢.40B. Further, pursuant to
M.G.L. c. 40B, § 23, the Needham ZBA’s decision to grant or deny the approval must ultimately
be reasonable and “consistent with local needs”. M.G.L. ¢. 40B, § 20 provides that requirements
and regulations shall be considered “consistent with local needs” if they are reasonable in view
of the regional need for low and moderate income housing. The Housing Appeals Committee,
Superior Court and the 40B regulations consistently require that local needs which outweigh the
regional need for housing to be based on a valid health, safety or environmental concern or the
like. No such concerns have been raised in connection with the proposed relocation of the
Fasement Area and Fasement Line. In fact, as noted above, the relocated line would be an
improvement over the existing condition.

IV, Relocation Distinguished from New Easement over Municipal Property

The Applicant is in receipt of a letter from the Needham Town Manager to the
Massachusetts Housing Finance Agency dated June 18, 2013, In that letter, the Town Manager
appears to state among other things, that the Needham Selectmen (and therefore the Needham
ZBA) cannot grant approval for the proposed relocation under the so-called Groton Case, The
facts of the Groton Case are not the same as the facts of the instant proposal.

The Groton Case, Zoning Board of Appeals of Groton v. Housing Appeals Committee,
451 Mass. 35 (2008}, also involved a 40B development. In Grofon, the developer petitioned the
Housing Appeals Committee (“HAC”) to require that the Town of Groton grant an easement
over municipal property to allow for the regrading and clearing of vegetation sufficient to
provide an appropriate stopping sight distance within the developer’s property. The SJC held
that HAC could not order a municipality to convey an easement on municipal property, stating
“[t]he grant of an easement constitutes the transfer of an interest in land (which in this case,
because a town is involved, would require a town meeting vote).” Groton 451 Mass. at 39. The
SJC went on to say that “[a]n order directing the conveyance of an easement...cannot logically
or reasonably derive from, or be equated with, a local board’s power to grant ‘permits or
approvals’ junder Chapter 40B|.” Groton, 451 Mass. at 40. According to the SJC, the phrase
“requirements and regulations” in M.G.L. ¢. 40B, § 20 describes “limitations on an owner s use
of his property, not to the use of someone else’s property.” Grofon, 451 Mass. at 40— 41.
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The Groton case is clearly distinguishable of the facts of proposed relocation. In this
case, the Town action in question is to allow the Applicant to relocate on the Sewer Easement on
its own, not municipal, property. Therefore, there is not a conveyance of municipal owned
property like there was in the Grofon case. The Applicant is also not asking that the Town
abandon the Sewer Easement. Rather, the Applicant is seeking an approval from the Needham
ZBA to relocate the Easement Area and Existing Line within another area of the Property. The
relocation will not lessen the utility of the easement, increase the burdens on the Town in its use
and enjoyment, or frustrate the purpose for which the easement was created. Instead, based on
engineering studies of the Existing Line, the relocated easement is likely to increase the utility of
the easement, decrease the current and future burdens on the Town in its use and enjoyment, and
further the purpose for which the easement was created by making it function better and using
newer and better materials consistent with current engineering best practices.

Furthermore, the Needham Selectmen took the Sewer Easement pursuant to state
legislative and statutory authority and the Supreme Judicial Court of Massachusetts (“SJC”) has
made it clear that a municipality cannot exercise direction or control by town meeting vote over
one whose duties have been defined by the Legislature. In Russell v. Canton, 361 Mass. 727
(1972), the board of selectmen took by eminent domain less than the number of acres specified
in a town meeting vote and the private property owner filed suit to direct the board of selectmen
to take all of its land in accordance with the town meeting vote. The SJC held that because the
power of eminent domain was conferred upon the board of selectmen by state statute, the
selectmen were not bound by the town meeting vote. The SJC held that when exercising powers
conferred by the Legislature, the selectmen were acting as public officers and not as agents of the
Town and that therefore the selectmen may exercise such powers without reference to the
approval or disapproval of town meeting. The SIC cited its previous statement in Daddario v.
Pintsfield, 301 Mass. 552, 558 (1938), that “[a] municipality can exercise no direction or control
over one whose duties have been defined by the Legislature.” Canton, 361 Mass. at 731 [FN4].

Similar to the board of selectmen in the Canron case and as described above, the
Needham Selectmen’s authority, as the Board of Public Works exercising the powers of the
Sewer Commissioners, has been defined by the Legislature. Therefore, following the SJC’s
reasoning in Canton, a town meeting vote directing or controlling the actions of the Needham
Selectmen as they pertain to the laying out, construction, maintenance and/or operation of main
drains and common sewers, would be void. As the recitals in the Sewer Easement clearly
indicate, the Needham Selectmen acted pursuant to the duties defined by the Legislature when
the Needham Selecimen originally took the Sewer Easement and would likewise be acting
pursuant to the duties defined by the Legislature were they to approve the relocation of the
Easement Area and Existing Line.
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Conclusion

As noted above, the Needham ZBA has the right under Chapter 40B to act on behalf of
the Needham Selectmen, in their capacity as Sewer Commissioners, to approve the relocation of
the Easement Area and Existing Line, because such approval is one that a local board, the
Needham Selectmen, would otherwise act upon. The proposed relocation of the Easement Area
and Existing Line may be approved without the need for town meeting vote because the
relocation is not a conveyance of municipal property, nor is it an abandonment of the Sewer
Easement. Furthermore, the authority to lay out, construct, maintain and operate main drains and
common sewers was conferred upon the Needham Selectmen by the Legislature and the SJC has
made it clear that a municipality cannot exercise direction or control, including by town meeting
vote, over one whose duties have been defined by the Legislature. In light of the Town’s and
region’s imputed need for low and moderate income housing, and the lack of a local concern that
overrides such need, the Needham ZBA’s refusal to approve the relocation of the Easement Area
and Existing Line would be inconsistent with local needs.
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SEWER EASEMENT ' Order Mo, 1959-4
Oreondale Avenua to Houte 128

WHEREAS undsr Chagter 59 of the acts of 192k, the Town of Needhom was euthorized

anong other things, to lay out, constyuct, ratntain andg operate & systen of rain draing
and cormon sewers, and to nake, lay and raintain drains for the purpose of providing better
surfaoe cr other dralnage, ard to slcct g board of fevar Cormisaioners, and

WIERFAS the satd Town of Needham dia, at a reating the Tom duly called and heig
on the thirtesnt) day ol March, 1933, vota to accept Chaptar 190 of the Acts or 1932 which
authorited the Board of Sslectmon to sct ay g Board of Punlic Works exercising the powers
of Sewer Commlasionsrs and certain other Boards; and

WREREAS sald Boerd of feleotmen, soting on behalf oL 8aid Town by virtue of the
e .uthonty tonferred by said Chepter 59 of the Acte of 192, and by svery other authority
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in peld Board herets ensbtling, desires to take by eminent domain wder the provigions of

57%3 Genarsl Leve, Chapter 79 oertain righis and eesements for ths purposs of making, Tgying
552
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-
St .

e saintsining @ main drai.n and common wever,

KW Wsrefore, the seid Board soting for snd on bshalf of seld Town doss nexeby
order, declars end specify that sald Board tskes by right of emfnont domsin for said Town i
of Keadhan an espoment for sewsr purposes in the following depcribed parcel of land in
Needham, Norfolk County, Kassachusetts, ns shown on e plan, to be recorded herswith,
entitleds "Fazement to be acquirad in Neednam, Mass,, Orsendale Ave. to Route 128, zcale
1 in = L0 ft., H. Oordon Nartin, Town Fngincer®, dated June, 1959, the centerline of said
20,00 It, wide emserent being located ané described as followsr
Beglandng et & point on the northeasterly s‘;deline of Oreendale Ave,, sald polnt belng
81,75 ft. N52°06034'"W from the nurtherly end of & cwve of 2039.93 [%. radivs; thence
212,72 ft. HhO°$1'h3"R, 125,23 £t, N63®33127"F and 65,16 Ft, UB2924'13'E to the mouthe 1
weaterly sldeline of the State Circvmfdrential Rirhway (Rte, 128) as laid out by the

Cormorveslth of Massechusetts in 1953, h
Said rights mnd easenants are hereby taken without arejudice te, or interference :

vith the rights of the public or tho yiyhts of any persavy corporations, Town of Needhan

or any authorized agent, over sald described -romises cxcoot in so far as is nacessary for

the exercise of the rights anl casemcnt kereby takon, Tho surface of the above describod

oremlses shedl wpon eomeletdon of any work, Ye resbtored as far as can reasonably be dore;

to the conditdon at the date of the conmencerent of spid construction and may be used

thereafter by the owners of the fee, their heirs 5 And assigns, for ol) legal purposes not

1nconsiatent vith the construcuon, m.'inbena-:cc, oocrat:lon and repair and renewal of sald

sower or draln, except that ne bulldin-, structure, foundation of bni}cdn;' or structure

e i

to bs used for habitation ahall hereafter ho ¢rccted or ﬁaintai md ugon thc prefﬂsas

here‘oy takony::ccepb in a nanner satisfactory to the Fe‘wcb—en.L Garares ot aru ;cind a.nd

wooden buildings not used for habitation, leas than fourteen (14) feet high, ray be erected
on the presipes hereby taken. Anything to the contrary herein contained notwithstanding
Bald garapes and wooden buildings shall be erected in accordance with tha building By-Laws
of the Town of Needham, which nay now or herealfter be in force. In the event of the
srection upon seid premises of a garage of any knd containing a fowdatdon, or army wooden
building, conteining a fourdation, the botton of the foundation of any such budlding shall
ot be built doapezj than three feet fron the top of the Line of sever of drain, unless
prior % the conztruction of seid foundatlon a concrete crodle is construoted by the ounar

of the fes, his helrs or sesigns, sufficlent in strength to support the weipht of tie

. building to be erected, without darmsge to the pipe of sald sever or drain,

| Tha names of the owners of the land as heroin stated are assumed to be accurats,
but the aforssald rights and easenent are hereby taken whether the said ownership of auch
land is as stated or not. The 1amd is taken under the providons of lav authorising the
asgseenvent of betterrents and the Selectmen adjudge thet rone of the abutting owers nor
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&ny other persn ¢v cerporstion has sustalved any damage or darages Tor this taking,

and
| o | 3743
tharefore; no demeges ars nvarded, 3
- 5 "
The following 15 a st of the owners snd moTigegess of the land through which ] s .
ozld essement iz hereby takem

Owpor Hox
Vincent P. & Mary D. Bords

qal]

Ko Mortgages Xnown

It 4 DRDERED that m raln drain and common sewor be constructed ana mainteined in
that portion of seid lard as herely taken; and said Board hereby certifies that it 4p

expected that the parcel or sress adjoining said taldng will recelve a benefit or edvantape

other than the gensrsl acdventase to the corunity for sgid inproverient, that is, fron the

conytruction of said ruin drain and comon sever but the Beard of Selectmen doth heraby

adjudge that none of the sald owners ner any ather porson or corporation ahall be mssewssed,

It is farther ORDERFD Liat, written notices he viven to every persan having any

interest in the wald land, whoga proverty is taken by thl.':\orr!er or ¥ho 15 atherwise

entitled % dammges on weoount of this taking, torether with a state=ent that any person

having an interest in ssid land who is dissatislied with the mvard of darages

may petition

this Board within thivty (30} daye from vate hereol for an avard of damazes, and that any

porson having an Interest in poid land 15 adlowed ora year from the dasta heresf op such

other time 2 may now er hereafter be arovided by statute to bring a petition In the
Superlor Court, Korfolk County, to have iis darages assessedj and
It is further ORIFERED that treem or structures on said parce) of land he and the
sars are hereby not taken and the owners of the land throngh which sald sever -y drain
Pasaes be ailowed ten (10) days from the date of this order to take off thelr trees,
fences and other atrvctures which ™y obatruct the construction or operation of pald drain '
or sewer, I f
Tt is furthor ORDERZD that w wopy hereof torethor with plan above reforred to, b :
¥ecorded in tha Reglatry of Deeds, YNorfollk Cuunt.}, and that a notice of this order be
sent forthwith by registersd mal) to sath owner or mortgages,

IH WITHESS WHEREGF Claries H. Werthei-, Pater W, Corra, J. Roland Ackroyd, Prdlip F,

Fosns and Harlan F, Keith, duly elected Board of Selectnen of the Town of Needham aoting
for and on behalf of eaid Town of Neschan havirg firat read
d

und spproved the foregoing,
ereby subscribe our names gnd cause the Town Sead 10 be ffixsd this
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EXHIBIT B
PLOT PLAN
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